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• Should we even 
try to define it?

• Could be 
dangerous.

• Let’s not be rash.

• Feels hopeless.

What is fraud?
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Fraud is infinite
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Fraud is infinite
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Explosion of Fraud Cases
• It feels like fraud is a bigger part of 

litigation now than ever.
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The fraud explosion (Ohio First District Appeals)
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The fraud explosion (Ohio First District Appeals)
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• Contracts written to make it hard to sue on contact claims 
(fraud can get around it)

• Tort reform limits negligence claims (fraud permits punitive 
damages)

• Creation of statutes giving rise to new types of fraud claims 
(False Claims Act, Deceptive Trade Practices Act, etc.)

Why the explosion?
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• Evolution of class action mechanism allows people to 
recover for tiny fraud

• Technological innovations that make it easier to commit 
fraud of strangers

• Technological innovations that make it easier to detect 
fraud

Why the explosion?
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• Was 15 years

• 2012:  shortened to 8 years

• 2021:  shortened to 6 years

Breach of Written Contract SoL in Ohio
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• When the AMA asks 
legislatures to curb 
malpractice claims, 
politicians are 
happy to support 
doctors.

• Politicians love 
doctors.

Tort reform
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• Where is the Fraud lobby with its model legislation?

• Where are the politicians who will stand up for the 
Fraudsters?

• Instead, politicians will grandstand about fraud—it’s the 
easist position to take.

• Anti-fraud is a bipartisan effort.

The fraud lobby
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The fraud explosion (Federal Courts)
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Financial Fraud and Identify Theft
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Investment Fraud
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Investment Fraud
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Affecting Younger People
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80 and over
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70-79
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30-39
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20-29
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The 
Spanish 
Prisoner 
Swindle
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The 
Nigerian 
Prince
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Overseas call centers
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Sam Bankman-Fried
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Meme Coins
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AI and fraud
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AI and fraud
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Fraud is infinite
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Fraud is infinite
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Typical first year law school curriculum
• Contracts

• Torts

• Constitutional Law

• Property

• Civil Procedure
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Typical 
Torts 
Textbook
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Typical 
Torts 
Textbook
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How are we dealing with fraud?
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Securities Fraud
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Securities Fraud
• Securities lawsuit filings in 2024 remained flat from 2023 

and once again reflected the highest number of filings 
since 2020. 

• Suits alleging only Rule 10b-5 claims were the majority of all 
new cases filed in 2024, with 198 filings in 2024, an increase 
from 183 in 2023.

• In 2024, there were 583 SEC enforcement actions—down 
26% from FY 2023.
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Securities Fraud
• On February 18, 2025, President Trump issued an Executive 

Order entitled “Ensuring Accountability for All Agencies,” in 
which he decried regulatory authorities’ independence and 
declared that the executive branch’s policy would be to 
“ensure Presidential supervision and control of the entire 
executive branch.”



© Copyright 2025, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  |  Page 55

Securities Fraud
• Trump is shifting away from crypto enforcement actions.

• On February 27, 2025, the SEC announced that it had 
agreed to dismiss its ongoing enforcement action against 
Coinbase “[g]iven the pending work of the Crypto Task 
Force.” 

• Coinbase is the largest U.S. crypto company and the SEC’s 
lawsuit was premised on its position that currencies sold on 
Coinbase’s platform constituted unregistered securities.
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Securities Fraud
• On March 19, 2025, the CEO of Ripple announced 

that the SEC was planning to drop its appeal in a 
lawsuit against Ripple.

• The district court had found that Ripple’s sale of 
crypto tokens did not violate federal securities 
laws. 

• Likewise, the SEC has also put a halt to several 
ongoing crypto investigations.
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Securities Fraud
• President Donald Trump pardoned Binance founder 

Changpeng "CZ" Zhao in October 2025, who had previously 
pleaded guilty to money laundering charges. 

• The pardon came after Zhao served time in prison following 
a 2023 settlement where Binance paid a $4.3 billion fine, 
and the White House stated the pardon was to correct 
what it called an overreach by the previous administration. 
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Securities Fraud
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Securities Fraud
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Financial Reporting
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Clarity on Self-Disclosure
• On May 12, 2025, the Criminal Division of the DOJ revised its Corporate 

Enforcement and Voluntary Self-Disclosure Policy (“CEP”).

• It clarifies “ the outcomes that companies can expect” if a company self-
discloses misconduct to the Criminal Division, fully cooperates with its 
investigation(s), timely and appropriately remediates the misconduct, and 
no aggravating circumstances exist.

• Provides a detailed written and visual flowchart for the circumstances in 
which voluntary self-disclosure, cooperation, and remediation will result in 
declination to prosecute, a non-prosecution agreement, a reduction in 
penalty, and/or no requirement to engage an independent compliance 
monitor. 
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Consumer Financial 
Protection Board
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CFPB
• The Consumer Financial Protection Bureau (CFPB) was authorized by 

Congress in 2010 through the Dodd-Frank Act, and officially launched in 
July 2011. 

• Occurred in the aftermath of the 2008 financial crisis, as a new agency to 
regulate financial products and services and protect consumers. 

• Politically controversial because it was led by a single director and self-
funded, removing it from political oversight.

• Often accused of overreach; had duplicative authority with other agencies.

• Unintended consequences.  When you cap “junk” credit card fees, you 
make it harder for people to obtain credit.
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CFPB
• As of December 31, 2024:

• $21 billion+: Amount of monetary compensation, principal reductions, 
canceled debts, and other consumer relief resulting from CFPB 
enforcement ($19 billion) and supervisory ($1.7 billion) work.

• 205 million+: Estimated number of consumers or consumer accounts 
eligible to receive relief from the CFPB’s enforcement and supervisory 
work.

• $5 billion+: Civil money penalties imposed by the CFPB on companies and 
individuals that violate the law, all placed in a fund to provide 
compensation to consumers who have been harmed by violations of 
federal consumer financial protection law.
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CFPB
• Acting Director Vought ordered a near shutdown of the 

CFPB in February.

• A court ordered the CFPB to reopen in March, President 
Trump withdrew his nomination of Jonathan McKernan to 
CFPB director in May, and the CFPB rescinded nearly 70 
guidance documents also in May.
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CFPB
• An internal April memo stated that CFPB "will focus its enforcement and 

supervision resources on pressing threats to consumers, particularly 
service members and their families, and veterans."

• The memo also stated that the CFPB will deprioritize matters concerning 
loans for "criminals," "medical debt," "peer-to-peer platforms and lending," 
"student loans," "remittances,“ "consumer data," and "digital payments.”

• The agency is pursuing less than half (42%) of the 33 lawsuits active at the 
beginning of Acting Director Vought’s tenure and has pursued only one 
new enforcement action.
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CFPB
• Agency on track to 

shut down in early 
2026, when funding 
runs out.
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CFPB
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FTC
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FTC 
distributions 
in 2024
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Amazon settlement
• The FTC's complaint, filed in June 2023, alleged 

that Amazon's user interface designs tricked 
users into signing up for automatically-renewing 
Prime subscriptions.

• FTC alleged that Amazon leadership knowingly 
slowed or rejected changes that would have 
made cancellation easier because these issues 
benefited the company's bottom line. 
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Amazon settlement
• As the result of the FTC’s settlement, Amazon is 

required to pay $1.5 billion for refunds to 
customers affected by its unlawful Prime 
enrollment and cancellation practices. 

• Amazon is also required to pay a $1 billion civil 
penalty and cease unlawful enrollment and 
cancellation practices for Prime subscriptions.
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Grubhub settlement
• Grubhub will pay $25 million to settle charges that the food 

delivery firm deceiving diners about delivery costs and blocking 
their access to their accounts and funds, deceiving workers about 
how much money they would make delivering food, and unfairly 
and deceptively listing restaurants on its platform without their 
permission.

• Under the proposed settlement, the company must tell 
consumers the full cost of delivery, honestly advertise pay for 
drivers, and list restaurants on its platform only with their consent.

https://www.ftc.gov/system/files/ftc_gov/pdf/2024-12-17-GrubhubComplaint.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/Grubhub-Order.pdf
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FTC
• President Trump designated Andrew Ferguson as 

Chairman of the FTC on January 20, 2025. 

• His dissents as a minority member of suggest that he will 
exercise less oversight over AI firms.

• He has stated that using “generative AI technology to lie, 
cheat, and steal” should be punishable, but that the FTC 
should not “bend the law to get at AI.”



© Copyright 2025, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  |  Page 76

FTC
• Last year, the FTC brought claims against Rytr LLC, a company 

marketing an AI tool allowing users to generate consumer 
reviews. 

• The FTC accused the company of violating Section 5 of the FTCA 
by furnishing its users with the “means and instrumentalities” to 
deceive consumers.

• Ferguson dissented, arguing that treating an AI tool as 
categorically illegal “merely because of the possibility that 
someone might use it for fraud is inconsistent with [FTC] 
precedents and common sense.”
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FTC
• Expect to 

see more 
focus on 
Antitrust
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Made in America Claims
• In 2021, the FTC finalized a "Made in USA Labeling Rule" that 

includes civil penalties of up to $53,000 per violation. 

• July 2025 was designated "Made in USA Month" by FTC 
Chair Andrew Ferguson.

• He sent out a series of warning letters to published warning 
letters to manufacturers and retailers 
of flagpoles, footwear, football equipment and personal 
care products, informing them that the FTC had received 
information suggesting they may be violating FTC laws 
surrounding MUSA claims..

https://bit.ly/4mfH8dW
https://bit.ly/40CmwV0
https://bit.ly/41fdVHV
https://bit.ly/40E1qW6
https://bit.ly/40E1qW6
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Made in America Claims
• FTC says products must meet three key criteria:

− all or virtually all significant parts and processing must 
be of U.S. origin;

− the product must be "substantially transformed" in the 
U.S. (in line with U.S. Customs standards); and

− final assembly or processing must occur in the U.S.
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Made in America Claims
• Some companies are using:

− "Made in USA with global components" 

− "Assembled in USA“

− "60% U.S. content"

− "Made in USA of U.S. and imported parts"

− "Couch assembled in USA from Italian Leather and 
Mexican Frame"
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Made in America Claims
• In April 2024, the FTC levied its largest-

ever civil penalty for false “Made in USA” 
labeling: $3.17 million against Williams-
Sonoma for violating a prior order by 
marketing imported goods as American-
made.
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Class Actions and Fraud
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Rise in class actions
• Spending on class actions by reporting companies came to 

about $4.21 billion for 2024.  (Carlton Fields survey)

• This was a 12.3% increase from the prior year, amounting to 
a $300 million increase.

• Spending on class actions now accounts for 12.5% of 
corporate litigation budgets

• As the government retreats from fraud enforcement, 
expect plaintiffs’ firms to step up efforts.
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Rise in class actions
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Rise in class actions
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Rise in 
class 
actions
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Class actions
Combined total of 
$113 billion in class 
action settlements 
in 2022 and 2023.
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Influencer marketing class actions
• Influencers 

promote 
products 
without 
disclosing 
they were 
paid for it.
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California Invasion of Privacy Act
• Allegation that 

online tracking 
tools violate CIPA 
by capturing data 
from website 
visitors without 
their explicit 
knowledge. 
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Telephone Consumer Protection Act
• Under federal law, 

marketing calls or texts 
cannot be made before 
8 a.m. or after 9 p.m. at the 
recipient's local time. 

• Plaintiffs are filing lawsuits 
against companies sending 
out mass text messages 
during these prohibited 
hours, even when 
recipients have given prior 
written consent.
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Auto-Renewal Subscription
• Allegations that businesses 

failed to inform users that their 
subscription would continue 
past a free trial or initial term, or 
that they made cancellation 
intentionally difficult.

• California, New York and other 
states have passed automatic 
renewal laws that require clear 
disclosures, affirmative consent 
and simple cancellation 
procedures.
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Greenwashing
• Claims for false 

environmental 
marketing like:

− "carbon neutral" 

− “biodegradable”

− “Recyclable”
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Number of Servings Claims
• Common with 

spooned or 
measured 
products like 
coffee or infant 
formula.
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Fake Sales
• Claims that online 

discount amounts 
are not real 
discounts 
because real 
prices are never 
charged.
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Made in America Claims
• "Made in USA" class 

actions claims are on the 
rise.

• More than a dozen were 
lawsuits asserting such 
claims in the first half of 
2025. 

• Up from seven in all of 
2024.
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False Claims Act
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31 U.S.C. §§ 3729-3733
• Permits the Government or a 

whistleblower to recover government 
money that was fraudulently 
obtained or withheld

What is the False Claims Act?
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Two kinds of cases –

1. Direct actions by the Government

2. Qui tam actions by private individuals 
called "relators" or whistleblowers

What is the False Claims Act?
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The Relator's Share 31 U.S.C. 3730(d)

• If the Government intervenes, the relator receives at least 
15% and no more than 25% of the proceeds of the action 
or settlement plus attorneys' fees

• If the Government declines to intervene, the relator 
receives at least 25% and no more than 30% of the 
proceeds of the action or settlement

Whistleblower Motivations
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Recoveries since 1986 amendments
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Recent Rise in FCA matters
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For the First Time, the Majority are not Healthcare or 
Defense
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Majority are not Healthcare or Defense
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Shift away from healthcare

• Healthcare FDA cases generated 
approximately 57.3% of the total recoveries 
in 2024.

• It used to account for over 80% in the past. 
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Cybersecurity



© Copyright 2025, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  |  Page 109

GSA report on 
Cybersecurity
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Are we overusing 
the FCA?
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• FCA is not an all-purpose anti-fraud statute or a vehicle for punishing 
garden-variety breaches of contract or regulatory violations.

United States v. ManPow, LLC, No. 221CV05418VAPADSX, 2024 
WL 305699, at *1 (C.D. Cal. Jan. 3, 2024)
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FCA Priorities Under 
Trump
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Trump and tariffs
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Trump and tariffs
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Trump and tariffs
• On March 25, the DOJ announced that San Francisco company 

Evolutions Flooring Inc. and its owners agreed to pay $8.1 million 
to settle an FCA case for allegedly evading customs duties on 
imports of multilayered wood flooring from China. 

• The DOJ's complaint alleged that the defendants caused false 
information regarding the manufacturers and country of origin to 
be submitted to U.S. Customs and Border Protection.
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Trump and tariffs
• On April 18, the DOJ filed a civil FCA complaint against uniform 

manufacturer Barco Uniforms and three of its executives, alleging 
that they violated the FCA by knowingly and improperly avoiding 
customs duties owed on imported apparel.

• The government alleges that the defendants knowingly 
undervalued garments purchased from foreign suppliers, 
including through a double-invoicing scheme featuring false entry 
summaries presented to CBP.
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Trump and DEI
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Trump and DEI
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Constitutionality
• Last year, Middle District of Florida issued a first-of-its-kind 

ruled that the FCA’s qui tam provisions are 
unconstitutional. See United States ex rel. Zafirov v. Fla. 
Med. Assocs., LLC, 2024 WL 4349242, at *1, *4 (M.D. Fla. Sept. 
30, 2024).

• The court found that relators act as “Officers of the United 
States” and must therefore be appointed under the 
Appointments Clause, U.S. Const. art. II, § 2, cl. 2.  
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Constitutionality
• In 11th Circuit brief defending the act, DOJ made four primary arguments.

1. Relators do not exercise executive power but instead pursue a private interest in a share of 
the government’s recovery, as recognized in Vermont Agency of Natural Resources v. United 
States ex rel. Stevens, 529 U.S. 765 (2000), where the Supreme Court held that relators have 
Article III standing as partial assignees of the government’s claim, not as agents of the 
executive branch. 

2. DOJ emphasized that the FCA preserves executive control over qui tam lawsuits. Even in 
declined cases, the government retains authority to—among other things—veto settlements, 
intervene at a later stage, or dismiss the case under 31 U.S.C. § 3730(c)(2)(A). Id. at 17–18, 29–
30.

3. DOJ argued that relators do not hold a “continuing position”-- their role is limited to a single 
case and is personal in nature, and they receive no salary, have no access to government files, 
and cannot be replaced by others if they withdraw. 

4. DOJ invoked historical practice, noting that early Congresses enacted numerous qui 
tam statutes. 
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Constitutionality
• The Fifth Circuit Court of Appeals recently vacated a $28.7 million 

verdict in a declined FCA qui tam because the district court 
improperly relied on the relators’ post-trial expert declarations to 
calculate damages. 

• Writing separately in a concurrence, Judge Duncan also 
condemned the “constitutional flaws in the FCA’s qui tam device,” 
citing the logic of United States ex rel. Zafirov (discussed here), 
and adding to the number of judges voicing concerns over the 
constitutionality of the FCA’s qui tam provision.
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Constitutionality
• This challenge is being asserted in all circuits and may end up 

before the Supreme Court.

• Justices Thomas, Kavanaugh, and Barrett have all expressed at 
least some level of doubt about the constitutionality of the act.
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Scienter
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Scienter
• In some circuits, Defendants escaped liability by arguing 

their conduct was based on an “objectively reasonable” 
interpretation of an ambiguous rule (even if they actually 
thought differently at the time). 

• In United States ex rel. Schutte v. SuperValu Inc., 598 U.S. 
739 (2023), the court unanimously said FCA scienter 
(knowledge) looks at the defendant’s mindset: if you 
actually believed you were violating the law or had strong 
reasons to suspect it and just came up with a post-hoc 
excuse, that doesn’t protect you.
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Scienter
• In United States ex rel. Patzer v. Sikorsky Aircraft Corp., 722 F.Supp. 3d 839 

(E.D. Wis. 2024), the court noted that SuperValu made an expert’s opinion 
on industry standards relevant to the defendants’ subjective state of mind.

• The court in Sikorsky declined to exclude defense expert witness Patrick 
McGeehin’s testimony because if, “as McGeehin opines, a typical 
participant in the government-contracting industry would not have 
thought that the arrangement was CPPC, then it is more probable that 
defendants’ witnesses are telling the truth when they testify that they did 
not think that they had entered into such an arrangement.”
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Scienter
• In United States ex rel. Sheldon v. Forest Labs., LLC, 2024 U.S. Dist. LEXIS 129331, at *73 

(July 23, 2024), the court determined that Forest Laboratories did not act with 
deliberate ignorance or reckless disregard when it hired an attorney “to ask [the 
Centers for Medicare and Medicaid Services (CMS)] to change its regulations because 
[Forest Laboratories] knew that” CMS’ interpretation of “Best Price” differed from 
Forest Laboratories’. 

• The court stated that to the extent the letter sent by Forest Laboratories’ attorney to 
CMS “discloses Forest’s subjective beliefs regarding the meaning of ‘Best Price,’ it 
indicates that Forest believed its practice … was consistent with the prevailing 
understanding of ‘Best Price.’” 

• The court stated that “it would be perverse to attribute deliberate ignorance or 
reckless disregard to Forest on the basis of a statement it made to CMS in an effort to 
clarify its obligations regarding the reporting of ‘Best Price.’”



© Copyright 2025, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  |  Page 138© Copyright 2025, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.

Government Dismissal 
Power 
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Government Dismissal Power
• Section 3730(c)(2)(A) provides that “[t]he Government may dismiss 

the action notwithstanding the objections of the [relator],” so long 
as the relator received notice and an opportunity for a hearing. 
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Government Dismissal Power
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Government Dismissal Power
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Government Dismissal Power
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Government Dismissal Power
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Government Dismissal Power



© Copyright 2025, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  |  Page 149

Effect of Granston memo
• The DOJ has sought dismissal of at least 

50 actions since the Granston Memo was 
issued (compared with just 45 identified in 
the 30 years prior to the issuance of the 
memo).
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Government Dismissal Power
• In United States ex rel. Polansky v. Exec. Health Res., Inc., 599 U.S. 419 (2023), the 

Court held that the government maintains authority to dismiss a qui tam False 
Claims Act (FCA) action after initially declining to intervene so long as the 
government intervenes before moving to dismiss.

• The Court said such dismissal was subject to Federal Rule 41(a) standard; government 
does not have "essentially unfettered discretion to dismiss."

• Noted that the government's motion to dismiss “will satisfy Rule 41 in all but the most 
exceptional cases” and that the government's position is “entitled to substantial 
deference.”

• "If the Government offers a reasonable argument for why the burdens of continued 
litigation outweigh its benefits, the court should grant the motion. And that is so even 
if the relator presents a credible assessment to the contrary."
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Government Dismissal Power
• In Vanderlan v. United States, the Fifth Circuit held that the government 

may voluntarily dismiss a relator’s FCA action over the relator’s objections 
and without an evidentiary hearing.  135 F.4th 257, 262, 265–67 (5th Cir. 
2025).  

• This decision is consistent with all three of the other circuit courts (the 
Second, Fourth, and Sixth) that have considered this question. 
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Questions?

Victor Walton
513.723.4027

vawalton@vorys.com

Jeff Miller
513.723.4008 

jamiller@vorys.com
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